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Issue 1 of 2014 May 2014 
Welcome to the inaugural issue of the NSW Civil and Administrative Tribunal (NCAT) Legal 
Bulletin - a regular publication highlighting relevant and interesting case law from across the 
various State jurisdictions, and other useful information and updates that are of significance 
to the Tribunal’s work.  For more information about the Tribunal visit the NCAT website. 

NSW Court of Appeal  
AGU v Commonwealth of Australia (No 2) [2013] NSWCA 473 
23 December 2013 – Bathurst CJ, Beazley P, Basten JA, Leeming JA, Sackvile AJA 

Summary:  Purported inconsistency between Commonwealth and NSW statutes; question 
of whether the Commonwealth is bound by Health Records and Information Privacy Act 
2002 (NSW) and Privacy and Personal Information Protection Act 1998 (NSW). It was held 
that the State legislation, properly construed, did not bind the Commonwealth. 
Consequently, it was not necessary for the Court to consider the issue whether the ADT was 
a court of the State for the purposes of s 77(iii) of the Constitution contrary to the Court of 
Appeal’s decision in Trust Company of Australia Ltd v Skiwing Pty Ltd [2006] NSWCA 185. 
NOTE: this was the first instance where the NCAT legislation was raised in oral argument in 
the NSWCA. 

Link: Read the decision on the NSW Caselaw website. 

NSW Supreme Court  
Kyriakou v Long [2013] NSWSC 1890 
10 December 2013 – White J 

Summary:  Appeal on the question of what is required for an applicant to be given a 
reasonable rehearing under the CTTT Act, s 68. The applicant was notified of a hearing 
before the CTTT and communicated to the Member that they would not be able to attend on 
the morning of the hearing date. The Member determined the hearing in their absence of the 
Tenant. The Tenant then applied for a rehearing under s 68 and was denied on the grounds 
that the application was deficient in establishing that the rehearing applicant may have 
suffered a substantial injustice. White J decided that in determining whether procedural 
fairness had been afforded in the tribunal regard had to be had to the whole process in the 
Tribunal: [35]. His Honour said: 

The plaintiff (the tenant) did not have a reasonable opportunity to present his case 
because an illness prevented his attendance. However, this does not mean that the 
Tribunal erred in its decision or failed to comply with its obligations under section 35 

http://www.ncat.nsw.gov.au/
http://www.caselaw.nsw.gov.au/action/PJUDG?jgmtid=169170


 
 

2 | NCAT Legal Bulletin Issue 1 of 2014 (May 2014) 

to ensure that he did have such an opportunity, having regard to the other matters to 
which it was entitled and required to have regard: [29]. 

Summons dismissed.  

Link: Read the decision on the NSW Caselaw website. 

NSW Civil and Administrative Tribunal (NCAT)  
Significant NCAT decisions are available on the NSW Caselaw website.  

Gee v Department of Education and Communities [2014] NSWCATAD 7 
4 February 2014 – Molony (Judicial Member) 

Summary:  Application for review of a decision by the Department under the GIPA Act 
denying the applicant access to a class of documents held by the Department. Useful 
summary of the provisions of the GIPA Act at [12] and the principle of public interest 
disclosure starting at [38].  

Held: Decision below set aside and remitted to be determined according to these reasons. 

Link: Read the decision on the NSW Caselaw website.  

Draybi Bros Pty Ltd v Diab [medium neutral citation not available] 
31 January 2014 – M Harrowell (Principal Member) 

Summary:  Matter concerning the jurisdiction of the CTTT and the limits of the jurisdiction of 
a tribunal to hear a claim involving a defence based on equitable estoppel. Claim was 
brought under the Home Building Act 1989, s 48K. Question as to whether the tribunal was a 
“court” for the purpose of the Law Reform (Law and Equity) Act 1972, s 6. The Member 
provides a comprehensive survey of whether or not a tribunal might be considered an 
inferior court with reference to the significant decisions of Skiwing and Da Silva and 
concludes: 

[105] Whether a Tribunal is a court needs to be determined in the context of the 
relevant legislation being considered. Presently, that is both the Law Reform Act and 
the Consumer, Trader and Tenancy Tribunal Act…[109] having regard to these 
matters, in my opinion the Consumer, Trader and Tenancy Tribunal is an inferior 
court. 

The Member also considered whether or not the Tribunal could entertain an application with 
a defence founded in equitable estoppel and concluded that under the Law Reform Act, s 6 
the answer was in the affirmative. However, on alternative grounds (at [140]) it was 
determined the Tribunal did not have jurisdiction to hear these claims. 

Held: Transferred to the District Court.  

http://www.caselaw.nsw.gov.au/action/PJUDG?jgmtid=168968
http://www.caselaw.nsw.gov.au/nswcat/index.html
http://www.caselaw.nsw.gov.au/action/PJUDG?jgmtid=169484
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Burns v Sunol [2014] NSWCATAD 2 
22 January 2014 – Magistrate Hennessy (Deputy President), Newman and Hiffernan 
(General Members) 

Summary:  The complaint before the Administrative and Equal Opportunity Division involved 
numerous counts of homosexual vilification under the Anti-Discrimination Act 1977 (NSW) – 
the complained of behaviour involved numerous posts on a blog site controlled by Mr Sunol. 

Held: The Tribunal found that some of the complained of publications by Mr Sunol amounted 
to unlawful homosexual vilification and ordered him to remove the unlawful material, pay 
compensation and post an apology. 

Link: Read the decision on the NSW Caselaw website.  

ANE v NSW Commission for Children and Young People [2014] NSWCATAD 3 
24 January 2014 – S Higgins (Principal Member) 

Summary:  Refusal to grant ANE an order under the CCYP Act, s 31l which is required for a 
‘prohibited person’ to be able to take up ‘child-related employment’. ANE has been convicted 
of a ‘serious sex offence’. ANE did not discharge his onus of demonstrating that he does not 
pose a risk to children. 

Held: Application refused. Leave granted for ANE to bring a fresh application in two years. 

Link: Read the decision on the NSW Caselaw website.  

Lombard Farms Pty Ltd v Chief Commissioner of State Revenue [2013] NSWADTAP 42 
6 September 2013 – Deputy President Seiden, Block (Judicial Member) and Bennett (Non 
Judicial Member) 

Summary: Appeal on a question of law from a review decision regarding whether or not 
entities controlled by the Appellant were properly grouped for the purpose of assessment 
under the Payroll Tax Act 2007 (NSW), s 79(2). Useful summary of when a question related 
to construction and application of statute is a question of law or a question of fact (at [5]-
[23]). The summary on when statutory construction involves a question of law at [23] is as 
follows: 

From the authorities we have just cited we distil the following propositions particularly 
relevant to this matter: 

(1)The question whether a word or phrase is to be given its ordinary meaning is a 
question of law; 

(2)The question whether a word is used in a sense other than that in which it is used 
in ordinary speech is a question of law; 

(3)Where, objectively, there is uncertainty as to the meaning of a word, the process 
of construction raises a question of law; 

http://www.caselaw.nsw.gov.au/action/PJUDG?jgmtid=169348
http://www.caselaw.nsw.gov.au/action/PJUDG?jgmtid=169421
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(4)The process of construing and the construction of an expression raise questions of 
law; and 

(5)Whether facts as found are capable of falling within a statutory provision, must 
necessarily fall within the statutory provision or must necessarily fall outside the 
statutory provision are questions of law. 

Held: Appeal allowed. Decision set aside and remitted to the Tribunal as originally 
constituted to be determined according to law. 

Link: Read the decision on the NSW Caselaw website.  

http://www.caselaw.nsw.gov.au/action/PJUDG?jgmtid=166997
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